The Way and Option of Group Action in China by 李丽
学校编码：10384                           分类号      密级        




硕  士  学  位  论  文 
 
我国群体诉讼建构的路径和选择 




指导教师姓名： 张 榕   教 授 
专 业 名 称： 诉 讼 法 学 
论文提交日期： 2 0 0 8 年 4 月 
论文答辩时间： 2 0 0 8 年    月 
学位授予日期： 2 0 0 8 年    月 
 
答辩委员会主席:            
评    阅    人:             
 















































































                        声明人（签名）： 























  1、保密（ ），在   年解密后适用本授权书。 




作者签名：      日期：  年 月 日 














内 容 摘 要 
 























































With the social and economic development, lots of group conflicts are taking 
place． Because of practical necessity, group litigation as a new litigation is given 
attention more and more． But the status quo of the group litigation in China (the 
representative action) is unsatisfied． I conclude the reasons as follows． On the 
legislative side, most rules are abstract, and lack of applicability; on the judicial side, 
the application of representative action has many problems in practice．  For 
example, for the social stability, most of cases are refused by court． This paper with 
comparative and positive methodology, on the basic of reviewing three types of the 
group litigation system in foreign countries, combining with the condition and 
reality in our country, puts forward some opinions of the reformation and 
modification of the group litigation system in China． The paper is divided into four 
parts as follows: 
The first chapter: I analyze the basic theory of group litigation system． Firstly, 
I introduce the concept and characteristics of the group litigation system, and then 
analyze its reality demand factors, summarize its value at last． 
The second chapter, I review, research and compare some typical types of the 
group litigation system in foreign countries, which include American class action 
system, Germany group action system and Japan deputy action system． Particularly, 
I introduce the real situation of the American class action, and the revelation 
experience about the American class action system and Germany group action 
system to our country． 
The third chapter: I give an introduction and analysis of legislation 
circumstance, main content and function situation of the representative action in our 
country． Then I do research on the difference between our country group litigation 
system and foreign ones． 














litigation system in china． In this part, I set up the principle of the modification of 
the group litigation firstly, then give the suggestion of the reformation and 
modification of the representative action system in detail secondly, and introduce the 
group action and establish the multiplex group conflict resolution system in our 
country with the substantive and procedure law at last． 
 













目  录 
 
目  录 
 
前  言 ····················································································································· 1 
第一章  群体诉讼概述 ····················································································· 3 
第一节  群体诉讼概述···························································································· 3 
一、群体诉讼的概念 ························································································ 3 
二、群体诉讼的特征 ······················································································ 4 
三、群体诉讼的价值 ························································································ 6 
第二节   群体诉讼的历史沿革 ·············································································· 8 
一、集团诉讼在英美的起源和发展 ································································ 8 
二、团体诉讼在德国的起源和发展 ······························································ 12 
三、选定当事人制度在日本的起源和发展··················································· 12 
四、代表人诉讼制度在我国的起源和发展··················································· 13 
第二章  域外群体诉讼模式 ·········································································· 14 
第一节  以英美为代表的集团诉讼制度 ······························································ 14 
一、以美国为代表的“退出式”集团诉讼··················································· 14 
二、以英国为代表的“加入式”集团诉讼··················································· 16 
第二节  以德国为代表的团体诉讼制度 ······························································ 18 
一、团体诉讼的概念和特征 ·········································································· 18 
二、团体诉讼与集团诉讼的比较 ·································································· 19 
第三节  以日本为代表的选定当事人制度 ·························································· 21 
一、选定当事人制度的概念和特征 ······························································ 21 
二、选定当事人制度与集团诉讼制度的比较··············································· 22 
第三章  我国群体诉讼制度的现状和缺失 ·············································· 24 















二、我国群体诉讼的立法 ·············································································· 26 
三、我国群体诉讼的司法实践 ······································································ 30 
第二节  我国群体诉讼制度的缺失 ······································································ 33 
一、代表人诉讼制度与传统民事诉讼理论的冲突 ······································· 33 
二、代表人诉讼制度的立法缺陷 ·································································· 35 
三、多元化群体纠纷解决机制尚未建立······················································· 37 
第四章  我国群体诉讼制度的改革和完善 ·············································· 38 
第一节  群体诉讼改革方向 ·················································································· 38 
一、群体诉讼改革的整体思路 ······································································ 38 
二、群体诉讼改革的价值取向 ······································································ 40 
第二节  引入和解集团诉讼制度 ·········································································· 41 
一、和解集团诉讼概述 ·················································································· 41 
二、我国引入和解集团诉讼的必要性和可能性分析 ··································· 42 
三、和解集团诉讼在我国的建构 ·································································· 44 
第三节  借鉴德国团体诉讼确立公益诉讼制度 ·················································· 45 
一、公益诉讼概述 ·························································································· 45 
二、确立公益诉讼的必要性和可能性分析··················································· 46 
三、公益诉讼在我国的建构 ·········································································· 47 
第四节  建立多元化的群体纠纷解决机制 ·························································· 48 
一、多元化纠纷解决机制概述 ······································································ 48 
二、我国建立多元化纠纷解决机制的必要性和可能性分析 ······················· 51 
三、多元化群体纠纷解决机制在我国的建构··············································· 53 
结  论 ··················································································································· 57 


















Preface ···················································································································· 1 
Chapter 1  The Brief Introduction on Group Litigation······················ 3 
Subchapter 1  The Brief Introduction on Group Litigation ································ 3 
Section 1  The Conception of Group Litigation ·············································· 3 
Section 2  The Features of Group Litigation····················································· 4 
Section 3  The Value of Group Litigation ························································· 6 
Subchapter 2  The Origin and Development of Group Litigation ······················ 8 
Section 1  The Origin and Development of Class Action in America and 
England···························································································· 8 
Section 2  The Origin and Development of Verbandsklage System in German 12 
Section 3  The Origin and Development of Deputy Action System in Japan·· 12 
Section 4  The Origin and Development of Representative Action System ···· 13 
Chapter 2  The Group Litigation Systems on abroad ························· 14 
Subchapter 1  The Class Action in America and Englangd ····························· 14 
Section 1  The “Withdraw from ”Class Action in America····························· 14 
Section 2  The “Join in ”Class Action in England··········································· 16 
Subchapter 2  The Verbandsklage System in German ······································ 18 
Section 1  The Conception and Features of Verbandsklage System············· 18 
Section 2  The Comparison on Verbandsklage System and Class Action ······ 19 
Subchapter 3  The Deputy Action System in Japan ··········································· 21 
Section 1  The Conception and Features of Deputy Action System················ 21 
Section 2  The Comparison on Deputy Action System and Class Action ······· 22 
Chapter 3  The Current Analysis and Flaws on Group Litigation · 24 














Section 1  The Reasons and Features of Group Disputes in China ················· 24 
Section 2  The Legislation of Group Litigation in China································ 26 
Section 3  The Judicial Practice of Group Litigation in China ······················ 30 
Subchapter 2  The Flaw of Group Litigation ····················································· 33 
Section 1  The Conflict between Representative Action System 
and Traditional Theories of Civil Procedure ·································· 33 
Section 2  The Flaw of Representative Action System Legislation················· 35 
Section 3  The Multi-resolving System of Group Dispute  
hasn’t been Established in China ··················································· 37 
Chapter 4  The Reform and Presentment of Group Litigation ······· 38 
Subchapter 1  The Direction of Group Litigation Reform ································ 38 
Section 1  The Whole Thinking of Group Litigation Reform ························· 38 
Section 2  The Value Orientation of Group Litigation Reform ······················· 40 
Subchapter 2  Introducing Settlement Class Action ········································ 41 
Section 1  The Brief Introduction on Settlement Class Action························ 41 
Section 2  The Necessity and Feasibility of Establishment of 
Settlement Class Action ································································· 42 
Section 3  The Thoughts on Establishment of Settlement Class Action 
in Our Country··············································································· 44 
Subchapter 3  Introducing Commonweal from German ··································· 45 
Section 1  The Brief Introduction on Commonweal ······································· 45 
Section 2  The Necessity and Feasibility of Establishment of commonweal ·· 46 
Section 3  The Thoughts on Establishment of Commonweal in Our Country· 47 
Subchapter 4  Establishing ADR in China·························································· 48 
Section 1  The Brief Introduction on ADR ····················································· 48 
Section 2  The Necessity and Feasibility of Establishment of ADR ··············· 51 
Section 3  The Thoughts on Establishment of ADR in Our Country··············· 53 














Appendix ·············································································································· 58 

























前  言 
 1
 






























                                                        
① 肖扬．2005 年 高人民法院工作报告[EB/OL]． http://chinalawlib.com/170304870.html，2005-03-09． 




































                                                        
① 赵晓秋．三个律师的集团诉讼遗憾[J]．法律与生活，2005，（7）下：25． 













第一章   群体诉讼概述  
 3
 
第一章  群体诉讼概述 
 



























和试验性诉讼制度(test Action)、以日本为代表的选定当事人制度（Deputy Action 
System）以及我国的代表人诉讼制度（Representative Action System）。 
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